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MATTER OF: American I n d i a n  T e c h n i c a l  S e r v i c e s ,  Inc .  

DIGEST: 

GAO w i l l  review t h e  B u r e a u  o f  I n d i a n  
A f f a i r s '  d e c i s i o n  n o t  t o  l i m i t  p rocu re -  
ments  t o  I n d i a n  c o n t r a c t o r s  under  t h e  
Buy I n d i a n  A c t  o n l y  where there  is a 
prima f a c i e  showing of a n  abuse  of t h e  
broad  discret ion c o n f e r r e d  by t h e  A c t .  
Implementing p o l i c y  i n  the  Bureau o f  
I n d i a n  A f f a i r s  Manual t o  res t r ic t  pro- 
curemen t s  to  I n d i a n  f i r m s  when p r a c t i c a -  
b le  does n o t  l i m i t  t h e  d i s c r e t i o n  to 
waive t h e  p o l i c y  for a par t icu lar  
procurement  . 
American I n d i a n  T e c h n i c a l  S e r v i c e s ,  I n c .  (AITS) 

protests t h e  B u r e a u  o f  I n d i a n  A f f a i r s '  ( B I A )  r e f u s a l  t o  
set  aside under  t h e  Buy I n d i a n  A c t  t h e  a c q u i s i t i o n  of 
h i s t o r i c a l  research s e r v i c e s  conce rn ing  I n d i a n  l a n d s  i n  
N e w  Mexico. The Buy I n d i a n  A c t ,  25 U.S.C. S 4 7  (1976), 
g i v e s  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  broad a u t h o r i t y  t o  
c o n t r a c t  e x c l u s i v e l y  w i t h  Indian-owned f i r m s  to  t h e  
e x t e n t  p r a c t i c a b l e ,  The  B I A  ManuaJ s ta tes  t h a t  it is  
t h e  B I A ' s  p o l i c y  to  c o n t r a c t  w i t h  q u a l i f i e d  I n d i a n  
c o n t r a c t o r s  t o  t h e  maximum p r a c t i c a b l e  e x t e n t  and to  
contact non-Indian c o n t r a c t o r s  o n l y  a f t e r  d e t e r m i n i n g  
t h e r e  are no q u a l i f i e d  I n d i a n  f i r m s  w i t h i n  t h e  n o r n a l  
c o m p e t i t i v e  area t h a t  c a n  meet t h e  B I A ' s  r e q u i r e m e n t  
and are i n t e r e s t e d  i n  do ing  so. AITS a l l e g e s  i t  and 
o t h e r  I n d i a n  f i r m s  are i n t e r e s t e d  i n  t h e  c o n t r a c t ,  and 
compla ins  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  n o n e t h e l e s s  
requested t h a t  B I A ' s  c e n t r a l  o f f i c e  waive i ts  p o l i c y  i n  
o r d e r  t o  c o n d u c t  a0 u n r e s t r i c t e d  procurement .  The 
protester c o n t e n d s  t h a t  B I A ' s  a c t ions  v i o l a t e  t h e  Buy 
I n d i a n  A c t  and t h e  BIA's own manual. 
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W e  d i smiss  t h e  p r o t e s t .  
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. As a matter o f  l a w ,  t h e  S e c r e t a r y  o f  t h e  Inter ior ,  
a c t i n g  th rough  t h e  Commissioner of I n d i a n  A f f a i r s ,  h a s  
broad d i s c r e t i o n a r y  a u t h o r i t y  under  t h e  Buy I n d i a n  A c t  
to n e g o t i a t e  e x c l u s i v e l y  w i t h  I n d i a n  contractors. 
There is n o t h i n g  i n  t h e  l a w ,  however, t h a t  requires 
par t icular  p rocuremen t s  to  be set a s i d e  f o r  I n d i a n s .  
W e  therefore w i l l  r ev i ew i n d i v i d u a l  B I A  d e c i s i o n s  n o t  
to l i m i t  p rocu remen t s  t o  I n d i a n  f i r m s  o n l y  where there 
is a pr ima f a c i e  showing t h a t  there h a s  been a n  abuse  
of t h e  broad  d i s c r e t i o n  c o n f e r r e d  by t h e  Buy I n d i a n  - 

A c t .  See  V a l l i e  E n t e r p r i s e s ,  B-200339, May-29, 1981, 
81-1 C m 4 2 3 .  We also have-held t h a t  t h e  p o l i c y  
e x p r e s s e d  i n  t h e  B I A  Manual does n o t  e s t a b l i s h  l e g a l  
r i g h t s  and r e s p o n s i b i l i t i e s  such  t h a t  a wa ive r  of t h e  
p o l i c y  i n  a pa r t i cu la r  procurement  would be i l l e g a l  and 
subject t o  o b j e c t i o n  by o u r  O f f i c e .  

B I A  h a s  a d v i s e d  u s  i n f o r m a l l y  t h a t  t h e  p o l i c y  h a s  
been waived f o r  t h i s  p a r t i c u l a r  procurement ,  as 
r e q u e s t e d  by t h e  c o n t r a c t i n g  o f f i c e r .  The p r o t e s t e r  
re l ies  o n l y  on  t h e  A c t  and t h e  B I A  Manual t o  c h a l l e n g e  
BIA's r e f u s a l  to  l i m i t  t h i s  a c q u i s i t i o n  t o  I n d i a n  
firms; a s  s t a t e d  above,  however,  n e i t h e r  requires a 
s e t - a s i d e .  W e  t h e r e f o r e  w i l l  n o t  c o n s i d e r  t h e  matter 
f u r t h e r .  

- Id .  

The protest  is d i s m i s s e d .  

Harry  R. Van C l & e  
Act ing  Genera l  C o u n s e l  




